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LOS ANGELES, CALIFORNIA 
WEDNESDAY, JULY 19, 2000; 9:37 A.M. 

NANCY WARD, 

having been first duly sworn, was 

examined and testified as follows: 

MR. L'ORANGE: If we could have marked next in 
order the notice of taking of deposition of Nancy Ward 
and request for production of documents. 

(Deposition Exhibit 4240 was marked 

for identification.) 

EXAMINATION 

BY MR. L'ORANGE: 

Q. Ms. Ward, my name is Chris L'Orange. I 
represent the Lorillard Tobacco Company, although I am 
taking the deposition on behalf of a number of other 
tobacco defendants. I understand you have had your 
deposition taken before? 

A. Yes. 

Q. And that was in connection with a case 
brought by, among others. Cigarettes Are Cheaper? 

A. I believe so. 

Q. Deposed by somebody from Coudert Brothers. 

A. Yes. 

Q. I will leave it entirely up to you. I can 

4 


1 review all of the admonitions with you if you would 

2 like me to or if because of the prior deposition 

3 experience you have a thorough understanding from your 

4 standpoint about what is going to happen today, I can 

5 simply skip those and move on. It is entirely up to 

6 you. 

7 A. I think you can skip them. 
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Q. Just two quick things. I would ask you 
not to speculate. If you think I am asking you to 
speculate or pushing you into speculation, please stop 
me, tell me. I will try and rephrase the question. 

Secondly, we are in an informal 
proceeding, but testimony you give me here today 
would be the same as if you were giving it in a 
court of law sitting on the witness stand, so the 
penalties for perjury applicable in that setting are 
equally applicable here. 

Any questions at all? 

A. No. 

Q. Could I have your full name for the 
record, please. 

A. Nancy Ward. 

Q. And you are employed by Asher & Partners? 

A. Correct. 

Q. Now, we had served on you and your counsel 
a notice of taking of deposition with a request for 
production of documents. Have you brought any 
documents with you today? 
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A. 

Q. 

preparation 

A. 


No, I haven't. 

Did you review any documents in 
for the deposition? 

I'm sorry, did I review any documents 


as 


in my — 

Q. In preparation for your testimony today — 
A. I reviewed my previous deposition. 

Q. That's the one that was given with respect 
to the Cigarettes Are Cheaper case. 

A. Right. 

Q. Any other documents besides that 


deposition? 


A. No. 


Q. Any documents that were generated by Asher 
& Partners in connection with its work on Prop 10? 

A. No. 

Q. Were you the person in charge of gathering 
the documents which were produced in response to our 
subpoena for all Prop 10 documents that were in Asher 
& Partners' custody? And I will represent to you that 
production took place probably eight to ten weeks ago. 

THE WITNESS: Is that in connection with the 


other? 


MR. VANDERET: Yes. 

THE WITNESS: Yes. Yes, I did. 

BY MR. L'ORANGE: 

Q. I have been through all those documents 
and one of the observations I had was there were no 
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1 internal memoranda, transmittal letters, summaries of 

2 meetings that were included in those documents. They 

3 were pretty much either media plans, proposed media 

4 plans or media buys. 

5 To your knowledge were there any 

6 internal memoranda or summaries of meetings, 

7 transmittal letters, anything at all that were 

8 withheld from the production? 

9 A. Not every document that I had was supplied 
10 because we only supplied what was requested and our 
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11 

interoffice 

memoranda, things like that were not 

12 

requested. 


13 

MR. 

L'ORANGE: Let's go off the record for a 

14 

moment. 


15 


(Discussion off the record.) 

16 

BY MR. L'ORANGE: 

17 

Q. 

What is the position that you currently 

18 

hold with Asher? 

19 

A. 

An account supervisor. 

20 

Q. 

And an account supervisor does what? 

21 

A. 

Oversees the business of their client on 

22 

day-to-day 

basis as well as strategically. 

23 

Q. 

Are you the account supervisor for 

24 

Proposition 

10? 

25 

A. 

For the California Children and Families 

26 

Commission 

Prop 10, yes. 

27 

Q. 

Do you have any involvement as account 

28 

supervisor 

or any other position with respect to 


1 

Proposition 

99? 

2 

A. 

No. 

3 

Q. 

Did you in the past? 

4 

A. 

No. 

5 

Q. 

You were not connected with the 

6 

Proposition 

99 program in any way. 

7 

A. 

No. 

8 

Q. 

Do you have a superior, supervisor, vice 

9 

president, 

somebody that you report to? 

10 

A. 

Yes. 

11 

Q. 

Who is that? 

12 

A. 

Christine Steele. 

13 

Q. 

What is her title? 

14 

A. 

She's partner. 

15 

Q. 

And what is her role as you understand it 

16 

with respect to Proposition 10? 

17 

A. 

Her role, as I understand it, is she is 


18 the executive, if you will, in charge of overseeing 

19 that account, so she would be responsible for staffing 

20 and overall strategic direction issues within the 

21 agency regarding the effective support of the account. 

22 And some other duties which I couldn't name right now. 

23 Q. Just so I have a better understanding, 

24 would effective support of the account encompass, for 


25 

instance. 

staffing? 


26 

A. 

Yes . 


27 

Q. 

Administrative support. 

28 

A. 

Um-hum. 

8 

1 

Q. 

Yes? I have to have 

a yes or no. 

2 

A. 

I'm sorry. Yes. 


3 

Q. 

Now, with respect to 

strategic direction. 


4 what is your understanding as to what her 

5 responsibilities are in that category? 

6 A. My understanding is that she works with 

7 the client, the account team, the creative department, 

8 the planning group to assess the appropriate 

9 strategies that the client should incorporate in their 

10 advertising. 

11 Q. Do you play any role in those discussions 

12 or decisions? 

13 A. Yes. 
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14 Q. What is your role? 

15 A. I work with Chris on that, a support 

16 person to those discussions. 

17 Q. So the two of you interface in making 

18 decisions with respect to strategy. 

19 A. Yes. 

20 Q. Does she have the final call or do you? 

21 A. It's a collaborative effort, so I wouldn't 

22 say that — I would say that she would probably make 

23 the final call with the creative director. But her 

24 more so than me. 

25 Q. Has the creative team that works on 

26 Proposition 10 changed from the time the account was 

27 assigned to the agency in 1999 through the present? 

28 A. Yes. I would say yes. 

9 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


Q. Who is the current creative team? 

A. The creative director is Bruce Dundore and 
as assigned on various projects there is a variety of 
other creative individuals. So I could name some 
names if you like. 

Q. Well, Mr. Dundore, would it be fair to 
say, is the creative director assigned to Prop 10 and 
that he is assisted from time to time on an 
as-assigned basis by other people? Would that be a 
fair characterization? 

A. I don't think so. Could you say that 
again? He is the creative director on the account. 

He would assign other people to work with him on 
pieces of business, but he's always involved. 

Q. Okay. Was he the creative director at the 
outset of the assignment from the commission? 

A. That is my understanding. 

Q. Could you tell me besides Mr. Dundore who 
else was involved in creation of the media campaign 
which just aired from January to May of this year? 

A. Okay. Are you talking about from a 
creative portion or from a media portion? 

Q. What is the difference? 

A. Well, the creative folks developed the 
advertising message, the ads, the commercial, the 
print, the outdoor. The media folks actually purchase 
the air time, the newspaper space, et cetera, based on 
whatever parameters are assigned. 

10 


1 Q. Now, the media folks would be Leah 

2 Mitchell? 

3 A. Correct. 

4 Q. Since we are going to talk to her next 

5 week, why don't you tell me who was on the creative 

6 side of the team that developed the program. 

7 A. Okay. So Bruce Dundore, Gwen Aldridge, 

8 John Kreuger, Gail MacKensie Smith, Teresa Byukian. 

9 I'm not sure how to spell her last name. A gentleman 

10 named Mark. I can't think of his last name. Van and 

11 Paddy, P-A-D-D-Y, and that's the best of my 

12 recollection. 

13 Q. Were you involved in any discussions with 

14 the creative team about what the campaign would look 

15 like? 

16 A. Yes. 
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17 Q. Were you the account supervisor at the 

18 outset of the assignment from the commission? 

19 A. No. 

20 Q. When did you become the account 

21 supervisor? 

22 A. December 20. 

23 Q. And the assignment to Asher was made 

24 sometime in October or November? 

25 A. That's my understanding. 

26 Q. Initial account supervisor would have been 

27 Christine Steele? 

28 A. Say again? 

11 
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Q. The initial account supervisor would have 
been Christine Steele? 

A. Correct. 

Q. Then it was subsequently assigned to you 
in December. 

A. Correct. 

Q. Could you briefly outline for me your 
employment background up to December of 1999 when you 
became the account supervisor. 

A. Um-hum. Could we defer to the other 
deposition which outlines all that? 

Q. Is that laid out in the other deposition? 

MR. VANDERET: In excruciating detail. 

THE WITNESS: Yes. 

BY MR. L'ORANGE: 

Q. I will take it from the other depo. 

A. Thank you. 

Q. How long had you been with Asher at the 
time you became the account supervisor? 

A. I was hired to be the account supervisor. 

Q. So you were brought in brand new? 

A. Correct. 

Q. Where had you been prior to that? 

A. Prior to that I was with an Internet 

startup called Allife.com. 

Q. And your job duty there? 

A. Was marketing director. 

Q. I will defer to your statements in the 

12 


1 depo, but just in general, had you been involved in 

2 the creation of marketing campaigns in the past? 

3 A. Yes. 

4 Q. And again, I will defer to your 

5 deposition, is your educational background in the 

6 first deposition as well? 

7 A. Yes. 

8 Q. At the time of your hire or at any time 

9 thereafter, have you developed an understanding as to 

10 the reasons why Asher was selected as the media 

11 contractor, if you will, for Proposition 10? 

12 A. Yes. 

13 Q. What are those? 

14 A. What I learned is that both Asher & 

15 Partners and Runyon Saltzman Einhorn were selected to 

16 basically split the advertising campaign for Prop 10 

17 because Asher and Runyon both responded to some notice 

18 on a website saying that the proposition needed an 

19 advertising cam — an advertising agency. 
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20 Q. Did you have or have you gained at any 

21 time an understanding that Asher's prior involvement 

22 in Proposition 99 was a factor in their selection to 

23 handle the media for Proposition 10? 

24 MR. VANDERET: I object to the question on the 

25 grounds it calls for speculation. 

26 BY MR. L'ORANGE: 

27 Q. You can answer. 

28 A. Okay. That issue's never come up. I 
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don't know anything about Proposition 99 or anything 
about that. 

Q. Did Ms. Steele ever impart to you at any 
time her understanding as to why Asher was selected? 

A. Yes. 

Q. And what was her — 

A. That was exactly what I just told to you. 

Q. That they respond — Asher had responded 
to a website. 

A. Right. 

Q. Did you do anything to familiarize 
yourself with tobacco issues either prior to or at the 
time you became the account supervisor for Prop 10? 

A. When — once I started at the agency, I 
began to. 

Q. Which steps did you take or what did you 
review to familiarize yourself with tobacco issues? 

A. I did a website search together with our 
strategic planning department on information and 
issues relative to pregnant women and early — and 
young children being exposed to tobacco or secondhand 
smoke. 

Q. In general what type of websites did you 

check? 

A. Well, we checked places like the American 
Cancer Society, the American Pediatrics Society. We 
looked at a variety of sources but only really 
considered sources that were of what would commonly be 

14 


1 considered a credible nature. 

2 Q. Did you at any time look at any of the 

3 websites maintained by the tobacco companies to see if 

4 they had any information on their sites? 

5 A. I personally did not. I don't know if the 

6 planning department did. 

7 Q. At any time did you go back and review any 

8 of the media, whether it was television, radio or 

9 print, that had been promulgated through the Prop 99 

10 program dealing with secondhand smoke? 

11 A. You know? Do you want to tell me what 

12 Prop 99 is? Because I don't know. 

13 Q. Prop 99 was an initiative that was passed 

14 in the State of California in 1988 opposing the 25 

15 cent per pack tax on cigarettes. The money was 

16 designed to be used for an education program to 

17 acquaint citizens within California as to the dangers 

18 of tobacco use. Since 1994, at least through I 

19 understand March 15 of this year, Asher was the 

20 primary media contractor producing television, radio 

21 and print ads for Proposition 99. 

22 A. Okay. 
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23 Q. Now, let me also represent to you a 

24 component of the Proposition 99 program dealt with 

25 secondhand smoke, actually commenced about 1991 on. 

26 And my question is, did you at any time go back and 

27 review any of the television advertisements prepared 

28 by Asher or by their immediate predecessor that dealt 
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with secondhand smoke? 

A. No. I didn't. 

Q. Did you review any of the radio or print 
advertising prepared by Asher or their immediate 
predecessor or any of their ethnic subcontractors that 
dealt with secondhand smoke? 

A. No. 

Q. Any reason why? 

A. I had a specific task, which was to supply 
the attorneys and the network clearance folks with 
documentation and substantiation that the claims in 
our advertising were valid. So my research was 
limited toward supplying credible sources of 
documentation that supported whatever advertising 
claims we made. I did — while I didn't review the 
specific ads, I did review a lot of the files that 
Chris Steele had relative to the smoking — 
anti-smoking account in looking for information. 

Q. But in reviewing those files were you 
looking for substantiation only? 

A. Versus what? 

Q. Versus getting a grasp of what had gone 
before to help you define what was going to go after 
on Prop 10? 

A. That's such a broad question I don't know 
how to answer it. 

Q. When you looked through the files, one of 
your reasons would have been substantiation of the 

16 


1 health claims. True? 

2 A. Yes. 

3 Q. Were there any other reasons or other 

4 motivations for you looking through Ms. Steele's files 

5 on anti-smoklng? If it helps, what I am driving at 

6 is, did you try and get a grasp of what Asher had done 

7 in the past either to help you rule out things that 

8 you were considering doing in the future or helping 

9 you define what you may want to do in the future? 

10 A. At the time that I did the research, no, 

11 because I had very limited period of time and the 

12 creative had already been developed before I got 

13 there. So my purpose was in providing appropriate 

14 documentation. I also reviewed the files from a 

15 personal perspective to learn more about the issues 

16 and Information. 

17 Q. To get a better understanding of the 

18 controversy, would that be fair? 

19 A. Yes. 

20 Q. You became the account supervisor on 

21 December 20 of 1999? 

22 A. Correct. 

23 Q. When were you hired by Asher? Or for how 

24 long had you been with the agency prior to being 

25 designated the account supervisor? 
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26 A. I wasn't. That was my first day of work. 

27 I was hired for that purpose. 

28 Q. Did you have any involvement in any Prop 

17 


1 10 issue prior to your date of hire on December 20? 

2 A. No. 

3 Q. What was your role in the creative process 

4 from the time that you were hired until the outset of 

5 the campaign, which I understand was January 20 of 

6 2000 ? 

7 A. My role, when I was hired, was to begin 

8 the production process for the — begin and supervise 

9 the production process for the television, the radio, 

10 the outdoor and the print campaigns that had been 

11 presented to the client and approved. 

12 Q. All the presentation and approval 

13 processes had been completed at the point in time that 

14 you were hired as the account supervisor. 

15 A. That's correct. 

16 Q. So what was left to be done in that 

17 roughly 30-day period of time was get what had been 

18 approved produced in a form that it could be aired. 

19 A. Correct. 

20 Q. Who did the presentation to Prop 10 — to 

21 the Prop 10 commission? 

22 A. I couldn't say for sure, because I wasn't 

23 there. 

24 Q. Do you know who did the creative 

25 presentation to the Prop 10 commission? 

26 A. Same answer, but I had heard that 

27 Christine Steele and Bruce Dundore were involved in 

28 the presentation. 
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Q. Were there any meetings that were 
conducted between December 20th and January 20 that 
you attended that involved state commissioners wherein 
the creative aspects of the program or the production 
aspects of the program were discussed? 

A. No. 

Q. Did you have any — I will use the term 
interface and by that I mean telephone calls, 
meetings, mental telepathy, letters, with any of the 
state commissioners between December 20 when you were 
hired and January 20 when the program commenced? 

A. To my recollection I personally did not. 

Q. Do you know if any meetings or discussions 
took place regarding the preparation, production or 
creative aspects of the Proposition 10 program between 
December 20 and January 20 which you did not attend? 

A. I can't recall any. And are you defining 
commissioners as the people who are designated as 
commissioners? 

Q. Yes. 

A. Okay. 

Q. Commissioners or staff. 

A. Oh. No. Staff definitely with Christine 
Steele and Nicole Kasabian. 

Q. We are on two different wavelengths. When 
I talk about the state commission, I am talking about 
either the state commissioners that are appointed, and 
specifically I am referencing Kim Belshe and Sandra 
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1 Gutierrez who I understand were detailed to look at 

2 the anti-smoking portion of this, or the staff of the 

3 commission that was involved in advising either 

4 Gutierrez or Belshe. 

5 A. So who would be on staff there? 

6 Q. I am asking you whether you had any 

7 contact with any of the staff in Sacramento that 

8 support the commission between December 20 and 

9 January 20 when the programs aired. 


10 

A. 

Is Nicole 

Kasabian considered a 

staff? 

11 

Q. 

She shows 

up on correspondence. 

Is it 

12 

your understanding she's with the commission staff? 

13 

She's not 

with Asher. 

Correct? 


14 

A. 

She's not 

with Asher. My understanding is 

15 

she's a contact. She 

serves to facilitate 

approvals 

16 

and such 

with the commission. 


17 

Q. 

Did you have contacts with Ms. 

Kasabian? 

18 

A. 

Yes . 



19 

Q. 

How many 

roughly? 


20 

MR 

. VANDERET: 

In that month period 

you are 

21 

talking about? 



22 

MR 

. L'ORANGE: 

Right. 


23 

THE WITNESS: 

I would say an average 

of once a 

24 

day. 




25 

BY MR. L' 

ORANGE: 



26 

Q. 

And what 

generally were the topics that 

27 

you discussed? 



28 

A. 

To the best of my knowledge, we 

would have 
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1 

been discussing approval time lines on various 

2 

portions 

of the production. Dates for her 

to attend a 


3 shoot. Copy, copy clearances, things of that nature. 

4 Q. To your knowledge were there any changes 

5 in the message of either the television or radio ads 

6 between December 20 when you were hired and January 20 

7 when they aired? 

8 MR. VANDERET: What do you mean by changes in 

9 the message? 

10 BY MR. L'ORANGE: 

11 Q. You indicated Ms. Kasabian might attend a 

12 shoot, which I gather is when they film. Right? 

13 A. Um-hum. 

14 Q. During the course of filming, were there 

15 changes in the message at all either making it more 

16 pointed or altering the text, anything that 

17 constitutes a major change, if you will, in the 

18 message as a result of suggestions by Ms. Kasabian or 

19 the commission through Ms. Kasabian? 

20 A. I would say on television, no. On the 

21 radio, no. On the newspaper, there may have been some 

22 copy tweaks, but nothing that changed the message. 

23 Q. Did you have any contact with Ms. Belshe 

24 or Ms. Gutierrez at any time between this 30-day 

25 period we have been talking about regarding the media 

26 campaign? 

27 A. I don't recall having any. It's possible 

28 I could have overnighted a rough cut or something to 

21 

1 that effect, but that would be it. 
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Q. Since January 20 through the present have 
you had any contact or discussion with members of the 
state commission or their staff regarding the media 
campaign that was conducted between January and May? 

A. Yes. 

Q. With whom? Let's start out with with whom 
have you had those discussions? 

A. Predominantly I speak with Nicole Kasabian 
or Christina Parham. 

Q. You described Ms. Kasabian as I think — I 
think you used the term facilitator. Do you have any 
idea what her job title is? 

A. She's deputy director of communications. 

Q. As I understand it Ms. Parham is the 
director of communications. 

A. That's my understanding as well. 

Q. In general what were the topics of 
conversation that you had either with Ms. Kasabian or 
Ms. Parham? 

A. I would say the bulk of conversations — 
this is again a really broad question, so we could 
have discussed everything from what the rotation of 
the creative could be to when the actual schedules for 
the media would be delivered, to, you know, savings 
that media may have negotiated or not — I mean, 
anything. 

Q. Did any of the discussions concern 
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1 feedback that either the commission or its staff may 

2 have received concerning how effective the media 

3 campaign had been? 

4 A. No. 

5 Q. Did any of the discussions concern the 

6 effectiveness of the campaign from the standpoint of 

7 Asher & Partners? 

8 A. Well, how do you define effectiveness? 

9 Q. How do you define it? 

10 A. In the normal course of business as an 

11 advertising agency, we would define effectiveness from 

12 a scientific measurement of awareness or changes in 

13 the marketplace that could be associated with the 

14 presence of the advertising in the marketplace versus 

15 its access prior to the campaign. So without that 

16 sort of the measurement tool, it would be 

17 irresponsible to assess effectiveness. 

18 Q. Is that measurement tool a quantitative 

19 measurement tool? 

20 A. Generally, yes. 

21 Q. Are there any qualitative aspects to it? 

22 In other words, a verbal analysis of effectiveness 

23 versus a quantitative analysis, percentage points on a 

24 graph? 

25 A. Yeah, there could be. 

26 Q. Did you receive any qualitative 

27 assessments from any source as to the effectiveness of 

28 the campaign? 
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1 A. No. 

2 Q. Are there funds within Prop 10 to measure 

3 the effectiveness of the first phase of the media 

4 campaign that's just been completed? 
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A. Not within Asher's budget. 

Q. Do you have any understanding as to 
whether there were funds within the commission's 
budget? 

A. I don't know. 

Q. Had there been any discussions between 
you, the commission or its staff or within Asher about 
undertaking some measure of the effectiveness of the 
campaign? 

A. Yes. 

Q. What's been the issue in those 
discussions? 

A. The nature of the discussion was that we 
need to implement some sort of measurement and that 
the advertising started prior to — prior to there 
being time to assess a formal advertising research 
baseline to measure kind of pre and post advertising. 

Q. Now that the campaign has run, is there 
any way to go back and establish a baseline? 

A. There are — possibly. But I'm not — 
that's not my area of expertise. 

Q. Have there been any discussions as to when 
this evaluative process may be implemented? 

A. General discussions but no specific dates 
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have been discussed. 

Q. Any general periods of time that the 
evaluative process is proposed to take place? 

A. Well, we have discussed as soon as 
possible. However, we are hindered by budget 
availability. 

Q. But those monies are within control of the 
commission, not Asher. True? 

A. That would be my understanding. 

Q. There is a second phase of the media 
campaign proposed, is there not? 

A. Yeah. 

Could I take a break for a second? 

Q. Sure. 

(Recess taken.) 

BY MR. L'ORANGE: 

Q. As the account supervisor you will be in 
charge of the second phase of this campaign? 

A. Correct. 

Q. There's been roughly $7 million allotted 
to fund the second phase. Is that your understanding? 

A. Yes. 

Q. Do you know how that money will be 
allocated as between messages concerning early 
childhood development and messages concerning the ETS 
anti-tobacco campaign? 

A. Yes. 

Q. What is your understanding? 

25 


1 A. It is intended to be allocated 

2 one-half/one-half, or in cases where, for instance, 

3 there is three newspaper insertions, it would be 

4 two-thirds early childhood development, one-third 

5 smoking — Anti-smoking. 

6 Q. The commission is considering letting a 

7 $90 million REP covering the next three years at the 


http://legacy.library.ucsf:Siduf'tid/kg(#5a00/pdfndustrydocuments.ucsf.edu/docs/jzgd0001 



8 

conclusion ( 

9 

A. 

10 

Q. 

11 

A. 

12 

Q. 

13 

agencies ari 

14 

A. 

15 

assume so. 

16 

Q. 

17 

is going to 

18 

A. 

19 

August. 

20 

Q. 

21 
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Yes. 

And will Asher be bidding on that? 

We plan to. 

Do you personally know if any other 
3 considering bidding on that? 

I have no knowledge of that. But I would 

Do you have any idea as to when that RFP 
be let? 

I had heard that it would be released in 
Do you have any prior experience in 


No. 

Do you have any personal understanding as 
actual selection of a contractor will be 
3spect to the $90 million contract? 

Again, I heard that it would be either 


26 


1 Q. Any personal understanding if Asher were 

2 awarded the contract the time span between the award 

3 of the contract and the actual presentation of a new 

4 creative concept for ads that would be used in 

5 California? 

6 A. No. I don't — I couldn't speculate on 

7 that. 

8 Q. Just in terms of generalization, is it 

9 usually a matter of several months or is it something 

10 that goes longer than that? 

11 A. It could be as short as a couple months or 

12 longer, depending. 

13 Q. Do you have any understanding as to 

14 whether the state through the Proposition 99 program 

15 is also going to let an RFP? 

16 A. Is this the anti-smoking for the 

17 California state anti- — I understand they already 

18 have done that. 

19 Q. Do you have any personal understanding as 

20 to whether Asher has submitted a bid on that? 

21 A. I understand that Asher did submit a reply 

22 to that. 

23 Q. Just as a point of clarification, are you 

24 talking about events that took place in 1999 or events 

25 that have taken place in 2000? 

26 A. I am talking about events that have taken 

27 place in 2000, within the last two to three months. 

28 Q. Any understanding as to when the state 

27 


1 wili be selecting a contractor for Prop 99? 

2 A. No. I don't know. 

3 Q. And in light of your position as account 

4 supervisor for Prop 10, have there been any 

5 discussions about you joint supervising a Proposition 

6 99 account as well as the Prop 10 account? 

7 A. No. 

8 Q. Do you know who will be the account 

9 supervisor for Prop 99? 

10 A. No, I don't. I understand that Asher is 
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11 no longer in that RFP. 

12 Q. So while they submitted a proposal, they 

13 are no longer actively seeking the Prop 99 business? 

14 A. Yes. That's my understanding. 

15 Q. Between December 20 of 1999 and January 20 

16 of 2000 did Asher hold internal meetings involving you 

17 and others with respect to either the creation of the 

18 Prop 10 ads or their production? 

19 A. Yes. 

20 Q. Did you maintain any summaries of those 

21 minutes at all or of those meetings? 

22 A. I kept sort of handwritten notes, in some 

23 cases e-mails to folks within the agency. But no sort 

24 of official published minutes. 

25 Q. Did any of your — I am not interested in 

26 e-mails or handwritten notes that would concern the 

27 actual production process. 

28 A. Okay. 

28 

1 Q. What I am interested in would be 

2 discussions that took place regarding the creative. 

3 And by that I mean, had you decided upon the most 

4 effective way of transmitting these messages through 

5 the creative process? Those are generally topics I 

6 would be interested in. Do you have any e-mails or 

7 handwritten notes with respect to those topics? 

8 A. I guess I need to get a little more 

9 clarification on what you mean by transmitting the 

10 creative. Because once the creative is approved, 

11 that's pretty much how it's intended to be 

12 transmitted. That whole discussion happens at the 

13 time it's presented and approved. 

14 Q. Let me try it this way: Were there any 

15 revisions or changes that were proposed in any meeting 

16 between the time you became the account supervisor and 

17 January 20 which was intended to make the message 

18 sharper, more direct, perhaps elicit a more emotive 

19 response? 

20 What I am driving at is, I know the 

21 creative is approved. Then there appears to be a 

22 production period where you are setting it up. 

23 Right? 

24 A. Right. 

25 Q. Within that production period when you had 

26 your internal meetings at Asher, did members of the 

27 creative team say you know this would play a lot 

28 better because? 

29 

1 A. Okay. There were discussions on each 

2 television ad regarding how to make the spots, you 

3 know, interesting and — for instance, on the spot 

4 Emily, there was discussion as to whether or not the 

5 little girl stands in front of a mirror as she's 

6 talking to her mother or whether the viewer is — or 

7 whether she's not shown standing in front of a mirror. 

8 And that was decided at the edit session to see which 

9 scene would be the most kind of natural. 

10 Q. To my recollection she is in front of a 

11 mirror. 

12 A. Yes. Yes. 

13 Q. Any other tweaks, changes, suggestions 


http://legacy.library.ucsf:Siduf'tid/kg(#5a00/pdfndustrydocuments.ucsf.edu/docs/jzgd0001 



14 along the lines that you have just described for me 

15 that were analyzed or looked at in that month period 

16 of production? 

17 A. Well, yes. One big piece of change 

18 happened when Runyon, the other agency who was asked 

19 to do the zero to five-year — 

20 Q. Early childhood development? 

21 A. — early childhood development portion of 

22 the account, shot their materials. The client 

23 reviewed them and felt that they weren't acceptable 

24 and the client asked us to see if we could do an early 

25 childhood spot. So we ended up changing the copy on 

26 one of the spots we had intended as anti-smoking to 

27 early childhood development. 

28 Q. This was the Cradle Me? 

30 

1 A. Correct. 

2 Q. At the time you were hired as the account 

3 supervisor, were you aware there had been a meeting of 

4 what's been described as a stakeholder committee prior 

5 to your selection? 

6 A. I don't know anything about that under 

7 those names. 

8 Q. Had any meeting been described to you 

9 wherein key players in the anti-smoking movement in 

10 California were permitted to review the creative 

11 concepts that would be implemented in the Prop 10 

12 campaign? 

13 A. I am not aware of a meeting, if it 

14 happened. 

15 Q. Did Ms. Steele ever talk to you about the 

16 fact that the creative concepts had been aired in 

17 front of a number of key opponents to tobacco in 

18 California for their review and analysis and input? 

19 A. I don't recall that kind of discussion. 

20 Q. Were you ever provided any documents or 

21 any summary of a meeting that took place on or about 

22 December 14 of 1999 wherein key opponents in the 

23 tobacco controversy had an opportunity to review the 

24 proposed media for Prop 10? 

25 A. I don't recall seeing anything. 

26 MR. L'ORANGE: Let me ask you if you would mark 

27 that next in order, please. 

28 (Deposition Exhibit 4241 was marked 

31 

1 for identification.) 

2 BY MR. L'ORANGE; 

3 Q. Ms. Ward, I recognize that you didn't get 

4 hired by Asher until December 20, but I am going to 

5 ask you if you would for a moment — just to take a 

6 look for a moment at what I have marked as 4241. 

7 Now let me represent to you that these 

8 are copies of memorandums that came out of the files 

9 of the commission and you will note at the bottom 

10 there is what we call a Bates stamp. I will be 

11 referring to the documents by the pagination that is 

12 listed on the Bates stamp to minimize confusion as 

13 we look through these. 

14 Again, I recognize you were not at any 

15 of these meetings and really weren't hired until 

16 about a month later, but did you have any contact at 
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17 all with Kim Belshe or Sandra Gutierrez — actually, 

18 it's Gutierrez. Close enough — in that one-month 

19 period prior to the airing of the media? 

20 A. As I stated before, the only contact that 

21 I might have had would have been in — I may have 

22 possibly Federal Expressed them a rough cut of the 

23 television commercials. 

24 Q. Other than that, though, any contact by 

25 them to you? 

26 A. No. 

27 Q. If I could ask you to look at what has 

28 been marked Page 213. It's on advertising team 
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meeting. Please note at the top of the page it says 
California Children and Families Commission, but it 
makes reference in the center of the page to an 
advertising team meeting. 

A. Yes. 

Q. This meeting took place November 15, 1999, 
roughly a month before you were hired. To your 
knowledge was there an advertising team that consisted 
of either Asher and commissioned members or simply 
commissioned members? 

A. I don't know anything about this, so — 

Q. You had no contact with an advertising 
team through the commission at any time? 

A. No. 

Q. Since January 20 and through the present, 
has the commission created an advertising team that 
you deal with in the Prop 10 campaign? 

A. Not to my knowledge. 

Q. The meetings that you indicated to me or 
the contacts that you had from January 20 through the 
present, have they been exclusively with Ms. Kasabian 
or Ms. Parham? 

A. Not exclusively. I would say 
predominantly. 

Q. If I pressed you to put a percentage on 
that, could you do that for me? 

A. Sure. I would say that 90 percent of my 
meetings and contacts are with Kristina and/or Nicole. 

33 


1 Q. Of that remaining 10 percent, have there 

2 been any presentations to advertising teams or 

3 committees created by the commission or its staff with 

4 respect to Prop 10? 

5 A. I am not aware of any, quote, unquote, 

6 advertising teams or advertising committees, so I 

7 would have to say no. 

8 Q. With respect to that remaining 10 percent, 

9 with whom would those contacts have been? 

10 A. I sat in a meeting with Jim Munso and 

11 Sandy Beck of the commission always in the presence of 

12 Nicole or Kristina. I have also met with Rob Reiner. 

13 I believe that would be it. 

14 Q. The meetings with Mr. Reiner were 

15 generally of what nature? 

16 A. The meetings with Mr. Reiner were 

17 generally to present creative to get his perspective 

18 on which options he felt were good, bad. 

19 Q. Is this new creative? 
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20 A. There was one preproduction meeting where 

21 it was creative that had been approved, but we met 

22 with the production company to review kind of what the 

23 sets would look like and, you know, the — some 

24 details of clothing for the cast members and casting 

25 tapes, et cetera. And then I have had meetings with 

26 him on this welcome baby kit which we considered in 

27 creative. 

28 Q. The meeting you described for me that 
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dealt with casting sets, that sort of thing, was that 
in conjunction with one of the three TV or print ads 
that were aired in January or is this new creative in 
addition to what was part of the campaign between 
January and May? 

A. Part of the January to May campaign, but 
it's new from January. Actually, starts airing this 
month, I believe. The last month. 

Q. Is it part of the Asian Pacific Islander 
campaign that's being conducted — 

A. No. 

Q. — through the commission? 

It is a new ad? 

A. Correct. 

Q. What is the thrust of the ad? 

A. The thrust of the ad is early childhood 
development that shows old people remembering back to 
important scenarios in time they have spent with 
caregivers or parents to demonstrate that the time you 
spend with your children is — lasts a lifetime. 

Q. Good. I hope my daughter watches that. 

The meetings with Mr. Munso and Sandy 
Beck, did they address the anti-smoking portion of 
the media campaign at all? 

A. No. 

Q. To your knowledge does the Runyon Saltzman 
agency do anything other than early childhood 
development? In other words, they don't play a role 
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in the anti-smoking campaign at all. 

A. Not for this account, no. 

MR. L'ORANGE: Go ahead and mark that next in 
order, please. 

(Deposition Exhibit 4242 was marked 

for identification.) 

BY MR. L'ORANGE: 

Q. If I could ask you if you would, please, 
to take a look at what's been marked as 4242. And 
again I recognize you did not commence your work on 
this until December 20. 

Do you have any personal understanding 
as to who from Asher would have attended the second 
entry, the meeting on December 6, in Sacramento 
involving anti-tobacco issues where they were 
presented at 3:00 P.M.? 

A. No. I mean, I could guess, but I don't 

know. 

Q. Would your best estimate be Chris Steele? 

A. Yeah. That would be my guess. 

Q. Would it also be Bruce Dundore? 

MR. VANDERET: Objection. Calls for 
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23 speculation. 

24 THE WITNESS: Yeah. 

25 BY MR. L'ORANGE: 

26 Q. You can answer. 

27 A. Possibly, but I would consider him more of 

28 a — I mean — he could have been, but I don't know. 
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Q. With respect to the first entry, 

November 22 through December 9 and the activity 
described is creative development by ad agencies, you 
outlined for me a creative team at the outset of the 
deposition. Would it be your best estimate those 
would be the persons involved in the creative 
development of the ads during this period of time? 

MR. VANDERET: Objection. Calls for 
speculation. Lack of foundation. 

BY MR. L'ORANGE: 

Q. Did you learn from any source that the 
people you Identified for me at the outset of the 
deposition were the people involved in the creative 
process that's described as occurring between November 
22 and December 9? 

A. I learned that a few of them were in fact 
involved. 

Q. With respect to the names that you gave me 
earlier, can you tell me, was Mr. Dundore one of the 
people involved? 

A. That's what I understand. 

Q. And Gwen Aldridge? 

A. Yes. 

Q. What about John Krueger? 

A. Yes. 

Q. Gail MacKensie Smith? 

A. Possibly. 

Q. Teresa By — 
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1 A. Byukian? I don't know. 

2 Q. What about Mike, Van and Paddy? Or Mark, 

3 Van and Paddy? 

4 A. I would say no and no, and as far as Paddy 

5 goes, I don't know. 

6 Q. To your knowledge was Ms. Steele involved 

7 in the creative development in any way during the 

8 November 22 to December 9 time frame? 

9 A. I would suppose that she would have been. 

10 Q. Now, please, if you would, skip down to 

11 Monday, December 13. There is in the second column 

12 reference to an anti-tobacco creative concepts 

13 presented at 10:00 A.M. Do you have any understanding 

14 personally of what took place at that meeting? 

15 A. I could only guess what took place. 

16 Q. Again, I would rather not. Has anyone 

17 ever represented to you what took place at that 

18 meeting? 

19 A. I mean, I heard about the agency 

20 presenting the work to the client and I would assume 

21 it could be at that meeting, but I couldn't say 

22 specifically that it was. 

23 Q. Do you have any personal understanding as 

24 to who attended the meeting on December 13? 

25 A. Again, I — my recollection was that it 
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26 would have been Christine Steele and Bruce Dundore and 

27 possibly other people. They are the only two that I 

28 recall having referenced attending that presentation. 
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Q. If I could ask you to look at the next 

entry which is Tuesday, December 14 at 10 A.M., there 
was a presentation of the anti-tobacco creative 
concepts to the stakeholder committee. We have talked 
about that earlier, but do you have any personal 
knowledge as to who made the presentation to the 
stakeholder committee? 

A. No. 

Q. Have you learned from any source since 
your hire as to who the person or persons were that 
made that presentation? 

A. No. 

Q. Would your best estimate be Mr. Dundore 
and Ms. Steele? 

MR. VANDERET: Objection. Calls for 
speculation. No foundation. 

I don't want you to guess. 

BY MR. L'ORANGE: 

Q. You can answer. 

A. It could have been Chris Steele and Bruce 
Dundore or it could have been the client. I don't 
know. 

Q. If you would, please, the second to last 
entry addresses December 17 through January 8 and it 
says, "advising production and legal approvals." This 
overlaps somewhat with the time you were hired? 

A. Yes. 

Q. This was the procedure you were involved 
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1 in in terms of obtaining substantiation? 

2 A. Correct. 

3 Q. There is an entry at the bottom of the 

4 page for Wednesday, January 12 and it says, 

5 "anti-tobacco rough cut review." Were you involved in 

6 that in any way? 

7 A. I was involved in the anti-tobacco rough 

8 cut review — with a rough cut review. As far as the 

9 people who are listed here as reviewers, I don't know 

10 anything about them. 

11 Q. Who besides you was involved in the rough 

12 cut review on January 12? 

13 A. I don't believe it actually happened on 

14 January 12, because the dates got shifted around a 

15 little bit. 

16 Q. Do you have a recollection about when it 

17 happened? And the date is not all that terribly 

18 important. 

19 A. Well, we aired January 25th, so I am going 

20 to assume it was about a week and a half prior to 

21 that. 

22 Q. I'm sorry, I can't remember whether I 

23 asked you or not. Was anybody else involved in the 

24 rough cut review besides yourself? 

25 A. Yeah. The rough cut review consisted of 

26 first the agency and then it was presented to Nicole 

27 Kasablan and Kristina Parham and I believe the 

28 commissioners. 
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1 Q. When you said — I'm sorry, I think we 

2 sort of passed each other in the night on the 

3 question. Was there someone else from the agency 

4 involved with you in this rough cut review when it was 

5 presented to whomever the anti-tobacco advisers are? 

6 A. I don't know who the anti-tobacco advisers 

7 are so I don't know that it was actually presented to 

8 them. 

9 Q. Did you go to Sacramento for a 

10 presentation of the rough cut review to the 

11 commission? 

12 A. No. 

13 Q. Where did that take place? 

14 A. It was handled on a conference call with 

15 everyone receiving videotapes. 

16 Q. Who else was on the call from the agency 

17 besides you? 

18 A. Christine Steele, Bruce Dundore, Joe 

19 Rhein, the producer, and that's all I recall. It's 

20 possible that John Kreuger was as well. 

21 Q. And John Kreuger's position within the 

22 creative team was what? 

23 A. Associate creative director. 

24 Q. Can you tell me what was discussed in this 

25 conference call roughly a week and a half before you 

26 aired? 

27 A. It was the first time that the 

28 commissioners saw the storyboards translated to film, 

41 

so we discussed, you know, whether — how they felt 
about it. Did they like it, et cetera. 

Q. Did they? 

A. Yes. They said they liked it very much. 
And then we talked about the size of the 800 number, 
how much time the 800 number is displayed on the 
screen. 

Q. This is the commission's 800 number. 

Right? Or is this the smoker's hotline? 

A. This is the 800 number that the commission 
set up to handle calls regarding anti-smoking and 
early childhood development. 

Q. So it's the commission's 800 number. 
Correct? 

A. Versus who? 

Q. I'm sorry. The — there are some 
documents that make reference to the fact that the 
commission was going to utilize the smoker's hotline 
number that had been established through Prop 99. 

A. Okay. 

Q. So I am trying to differentiate between 
the two. 

A. I understand this was an 800 number that 
was set up by the commission for the CCFC purposes. 

Q. Any other topics discussed? 

A. I don't recall. 

Q. If I could ask you to turn what is Bates 
stamped Page 211, it's the last page of the schedule, 
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meeting on or about Friday, January 14 with the 
anti-tobacco stakeholder committee and there was at 
least planned a presentation of the anti-tobacco 
advertising preview. To your knowledge did that ever 
take place? 

I don't know. 

Do you have any recollection of being 
a meeting or a conference call wherein 
discussion with the anti-tobacco 
stakeholder committee with respect to the ads that 
were about to be aired? 

No. 

No recollection? 

I have no recollection. 

L'ORANGE; If you would, please, mark that 
in order. 

(Deposition Exhibit 4243 was marked 

for identification.) 

BY MR. L'ORANGE: 

Q. If you would take a look, please, at 

what's been marked 4243, this is a memorandum on what 
appears to be Asher & Partners stationery. Do you 
recognize that with the block in the upper right-hand 
corner? 

A. Yes. 

Q. It's entitled "California Children and 
Families Commission and Asher & Partners," and it 
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A. 

Q. 

involved in 
there was a 


A. 

Q. 

A. 

MR. 


next 


1 makes reference to apparently a meeting or a 

2 discussion that took place, and at least the copy I 

3 have suggests December 6, the 7 being altered to a 6 

4 by penmanship, 1999. 

5 Has anyone ever discussed with you a 

6 meeting that took place on or about December 6 with 

7 the commission and Asher & Partners? 

8 A. No one discussed a meeting referencing 

9 that date as anything specific. 

10 Q. If I could ask you, please, to look back 

11 at 4242, I will note that the second entry makes 

12 reference to a meeting on Monday, December 6 where at 

13 3:00 P.M. anti-tobacco issues were presented. Do you 

14 have any understanding that the meeting referenced in 

15 4242 is the meeting, the agenda of which appears to be 

16 addressed in 4243? 

17 A. I could only speculate and say that based 

18 on the documentation it appears to be. But I wasn't 

19 there so I don't know. 

20 Q. And you have no recollection of anyone 

21 ever discussing what occurred at this meeting with 

22 you? Let me rephrase that for you. 

23 Do you have any personal understanding 

24 as to who would have attended this meeting on 

25 December 6? Either by looking at the schedule or 

26 the topics that are laid out. 

27 A. Again, I would guess that Christine Steele 

28 and possibly Bruce Dundore attended this meeting. 
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1 Q. If I could draw your attention to the 

2 first part of Exhibit 4243, it makes reference to 

3 advertising strategies. Have either of those 

4 strategies been discussed with you by anyone at Asher? 
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A. Yes. 

Q. With whom have you had discussions at 
Asher concerning the advertising strategies? 

A. With Christine Steele, with Chris Wauton, 
the planner. 

Q. I'm sorry, Chris? 

A. Wauton, W-A-U-T-O-N. And I'm sure with 

Bruce Dundore. 

Q. Again, the ad agency business is alien to 
what I do. What does a planner do? 

A. A — the way that Asher used Chris Wauton 
as a planner was to have him help us understand our 
target audience really well and understand how best to 
communicate to them and help us develop a strategy for 
communicating to them. 

Q. And he is an Asher employee? 

A. Not anymore. 

Q. Any idea where he went? 

A. I don't know. 

Q. Do you know — do you have any 
understanding as to how he arrived at the 
recommendations he may have given on the target 
audience and how best to communicate with them? 
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Q. Did you participate in any discussions 
involving Mr. Wauton where the target audience and the 
most effective means of communication was discussed? 

A. No. 

Q. All this took place before you were hired? 

A. Yes. 

Q. Do you have any personal understanding as 
to how the two advertising strategies were decided 
upon by Asher and the commission? 

A. I have seen these two strategies in 
documents produced by the commission, I believe, as 
far as part of their charge as a commission to educate 
people about the ill-effects of secondhand smoke 
around young children and to encourage pregnant women 
not to smoke, along with other early childhood 
development issues. Does that answer your question? 

Q. I'm sorry, I think so, but let me poke at 
it for a minute. When you were hired in December of 
1999, the two advertising strategies were already in 
place. Right? 

A. Yes. 

Q. Would it be fair to say that you did not 
participate in any discussions within the agency or 
with the commission about why these two strategies had 
been adopted? 

A. That's fair to say, yes. 

Q. It was fait accompli when you got there. 

A. Yes. 
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1 Q. Do you know personally whether Asher 

2 played any role in recommending these strategies to 

3 the commission? 

4 A. I do not know. 

5 Q. Do you have any personal knowledge as to 

6 whether the commission simply retained Asher and said 

7 these are our advertising strategies? 
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8 A. Again, I don't know. 

9 Q. The next topic on this summary or 

10 memorandum talks about advertising tactics and it 

11 talks about communicating the message through the 

12 point of view of the child. Did you have any 

13 discussions with anyone at Asher about why that 

14 advertising tactic was adopted? 

15 A. Yes. 

16 Q. Could you tell me with whom you had those 

17 discussions. 

18 A. Predominantly with Chris Steele. 

19 Q. And these discussions took place from the 

20 time you were hired until — are they still going on? 

21 A. Not really. Mostly early on in the 

22 creative development. 

23 Q. Do you have any understanding at all as to 

24 why this particular advertising tactic was adopted? 

25 A. Well, yeah, they do. And I think it's 

26 actually outlined here, which is to — my 

27 understanding of why they communicated messages 

28 through the point of the view of the child is that a 
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child's perspective is like pure and unarguable and — 

Q. Do you have children? 

A. No. And it's an innocent voice versus 
that of a legislature or someone telling you what to 
do. 

Q. Did you gain any understanding through 
your discussions that transmitting the Prop 10 message 
through the voice of a child would produce a 
moreemotive response in the audience? 

A. I think it would. The way that it was 
discussed is that it would be received better by 
people than to have the voice of an outside authority 
or governmental official. 

Q. More receptivity in the audience to whom 
the message was directed. 

A. Right. 

Q. Were there any discussions to your 
knowledge between you and Ms. Steele wherein she 
imparted to you that research from the Prop 99 
campaign suggested that ETS messages conveying the 
thought that smoking in front of children would harm 
them produced a substantial response in the audience? 

A. No. I don't recall any such discussion. 

Q. Did you ever see any such research while 

you have been at Asher? 

A. No. 

Q. Did you ever review any of the evaluations 
that were done on any of the advertising campaigns 
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1 that have been produced by Asher in the Prop 99 

2 program that dealt with ETS? 

3 A. No. 

4 Q. Never reviewed any of the analysis about 

5 the effectiveness of those messages? 

6 A. No. 

7 Q. Do you have any personal knowledge as to 

8 whether Ms. Steele made any of those — did any 

9 analysis on the effectiveness of ETS messages under 
10 Prop 99 which was then incorporated into the Prop 10 
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11 program? 

12 A. I don't know. 

13 Q. Do you have any understanding as to what 

14 the creative team may have done with respect to any of 

15 the effectiveness analysis of ETS messages under Prop 

16 99 in order to incorporate those concepts into Prop 

17 10? 

18 A. I couldn't say. 

19 Q. Point No. 4 under advertising tactic 

20 references that if the message is communicated through 

21 the point of view of the child, it will differentiate 

22 the campaign from existing secondhand smoke messages. 

23 Did you ever have any discussions with 

24 Ms. Steele with respect to that particular point? 

25 A. No. 

26 Q. Do you know — did you ever gain any 

27 personal understanding about how presenting the 

28 message through the eye of the child would 
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differentiate Prop 10 from anything that had gone 
before, whether in Prop 99 or messages promulgated by 
HMO's or by public health organizations? 

A. No. 

Q. Do you have any personal understanding of 
the interlineations that occur under alternative 
campaign directions? You will note there are eight 
numbers, some are circled, some are crossed and then 
there are words that follow those numbers. Do you 
have any understanding as to what that is referencing? 

A. I believe that is referencing the names of 
the various creative executions that were presented. 

Q. 5, 6, 7 and 3 have a line run through 

them. Any understanding as to what that means? 

A. I could guess. 

MR. VANDERET: Don't guess. 

THE WITNESS: Okay. Then no. 

BY MR. L'ORANGE: 

Q. Same answer for what's been circled there? 

A. Same answer. 

Q. With respect to the creative ads that 

actually aired, can you link those with any of the 
titles that are numbered one through eight? 

A. Two of them I can. 

Q. Would you do that for me, please. 

A. Yes. Please Don't Smoke and Face to Face. 

Q. So number two and number eight, while they 
are circled for whatever reason, are two ads that did 
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1 air. 

2 A. Yes. 

3 Q. And creative specifications at the bottom, 

4 is that an accurate summary of what was finally aired? 

5 A. Not entirely. 

6 Q. How would you correct it to make it 

7 accurate? 

8 A. For what aired, I would say that there 

9 were three English spots, but as we discussed before, 

10 only two of those referenced anti-smoking. One was 

11 converted with early childhood development. Same with 

12 English. There were — 

13 Q. Same in Spanish you mean? 
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14 A. I'm sorry, yes. Same in Spanish. There 

15 were two English — the English radio spots, one 

16 was — I don't remember. I think we produced two — 

17 two anti-smoking, but only one of them aired. I am 

18 guessing now. Asher produced one Spanish anti-smoking 

19 radio spot. The Asian Pacific Islander advertising 

20 was postponed. And I believe off the top of my head 

21 that the rest appears to be correct. 

22 Q. Any explanation ever offered to you for 

23 why the Pacific Asian Islander portion of the campaign 

24 was postponed? 

25 A. Yes. The initial thrust was for English 

26 and Spanish based on demographics in the population, 

27 percentage of the population. 

28 Q. Largest percentage of population spoke 
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1 either English or Spanish or both. 

2 A. Yes. Thank you. 

3 The Asian Pacific Islander was intended to 

4 be produced, but it wasn't — we couldn't do all three 

5 at the same time so we had to prioritize and that was 

6 given a second priority. So we got as far as approval 

7 of creative and such and by the time that was done, we 

8 were nearing the end of our contract. And the client 

9 was concerned that there may not be enough money, that 

10 we may go over the $7 million contract allotment based 

11 on some overages that had come up in television 

12 production and such. So they decided to postpone it 

13 until the next contract phase. 

14 Q. So the Asian Pacific Islander portion of 

15 the creative will actually air in this phase two 

16 sometime between June and December of 2000. 

17 A. Correct. 

18 MR. L'ORANGE: Can I ask you to mark this for 
1 9 me. 

20 (Deposition Exhibit 4244 was marked 

21 for identification.) 

22 BY MR. L'ORANGE: 

23 Q. Ms. Ward, if I could ask you and your 

24 counsel to just take a minute and leaf through these, 

25 let me represent to you that these are documents that 

26 were produced by Asher & Partners in its production 

27 with respect to Prop 10 materials and they have been 

28 put together here in the order that we got them from 
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1 you. 

2 I am really going to be more concerned 

3 about what has been labeled by Bates numbers pages 

4 622 and 623, the creative brief that's in front of 

5 Mr. Vanderet. But feel free to look through the 

6 rest of the document. 

7 A. Okay. 

8 Q. Now, if you will look for a moment, 

9 please, at Pages 622 and 623, you will see that's 

10 entitled "creative brief." 

11 A. Yes. 

12 Q. If I could ask you to look at Pages 167 

13 and 168 which is in the — towards the rear of the 

14 rest of the exhibit that also is entitled "creative 

15 brief." 

16 A. Yes. 
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17 Q. Now, do you have any personal knowledge as 

18 to who created either of these creative briefs? 

19 A. I understood that Chris Wauton authored 

20 these briefs. 

21 Q. To your knowledge were they authored 

22 before you were hired or at some time after? 

23 A. Before I was hired. 

24 Q. Did you have any input or deal with these 

25 creative briefs in any way? 

26 A. I had no input with them. 

27 Q. Did you deal with them at all? 

28 A. I read them and dealt with them as far as 
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gathering substantiation. 

Q. Looking at Page 1622, do you have any 
understanding as to who the handwriting or whose 
handwriting is incorporated on the document there? 

A. I don't know. 

Q. "Being there colon, Isabel Fox at Norman 
Lobsen," I guess. Any understanding as to what that 
is referencing? 

A. No idea. 

Q. You will note that at the bottom of Page 
1622 and through 1623 there are substantiation — 
there is substantiation evidence offered. You were 
not involved in the gathering of that evidence, 
though. Correct? 

A. Correct. 

Q. Do you know who did that? 

A. Again, I would assume it was Chris Wauton. 

Q. Have you gained any understanding 
personally as to how the first creative brief. Pages 
1622 and 1623, was created by Mr. Wauton? 

A. I wasn't involved in it so I could — I 
could assume. 

Q. That's fine. There is no issue in your 
mind, however, that this is a creative brief that has 
been prepared by Mr. Wauton as an employee of Asher. 

A. That's my understanding. 

Q. When you are commissioning creative 
campaigns that will lead to ads, is it customary in 
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1 your business to create creative briefs to outline 

2 what you are going to try and accomplish? 

3 A. Yes. 

4 Q. So this would be a normal, ordinary kind 

5 of document that would be created in the process that 

6 leads to ads that are ultimately aired. 

7 A. Yes. 

8 Q. Now, could I ask you, if you would, 

9 please, to take a look at the second creative brief 

10 which begins on Page 167. Please note at the top, if 

11 this helps at all, that this was apparently faxed at 

12 one point on January 10, 2000 at 3:45 in the 

13 afternoon, either to or from Asher. Do you see that 

14 at the top of the page? 

15 A. I see that. 

16 Q. Does that refresh your recollection at all 

17 as to when the creative brief that is set out in Pages 

18 167 and 168 was created? 

19 A. No. 
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20 Q. Is it your understanding that Mr. Wauton 

21 also created this brief? 

22 A. Actually, I would assume so. I didn't 

23 realize that there were two documents for a brief. 

24 Q. The documents in most respects cover the 

25 same information but they appear to be different 

26 versions. Do you have any understanding as to which 

27 document preceded the other? 

28 A. No, I don't. 
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1 Q. Again, the creative brief on Pages 167 and 

2 168 would be a document that would be commonly 

3 prepared in the preparation of airing creative ads? 

4 A. Yes. 

5 Q. And it would be your best estimate 

6 Mr. Wauton was involved in the preparation of this 

7 document as he was the first creative brief we 

8 discussed. 

9 A. Yes. 

10 Q. Do you have any recollection of providing 

11 him with any of the substantiation material that he 

12 references in the second creative brief. Pages 167 and 

13 168? 

14 A. I did not — I don't know where he got 

15 this information. 

16 Q. But at least you were not involved in it. 

17 A. No. 

18 Q. Have you gained from any source a personal 

19 understanding as to what concepts may have been 

20 rejected by either Asher or the commission as they 

21 prepared the creative that was to be aired? 

22 A. No. 

23 Q. Do you have any personal understanding as 

24 to whether anybody from Asher looked at tobacco 

25 company advertising to see what messages were being 

26 transmitted with respect to ETS? 

27 A. I don't know if that happened or not. 

28 Q. Were there any discussions that you 
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1 participated in wherein Asher personnel stated that 

2 one of the aspects that they wanted to deal with was 

3 countering any messages about ETS that may be 

4 transmitted in tobacco company advertising? If it — 

5 A. No. 


Q. — clarifies, let me give you an example 
of what I am thinking about. Any discussions by 
anybody within Asher or with commission members that 
we have tried to tell the story from the point of view 


No. 

The commercial that was called Emily is 
also known as Maria for the Spanish version. True? 
Yes . 

And the commercial that was called Ray, 


Yes. 

— for the Spanish version? 

What was that? 

It was known as Mark and then it was 


10 

of the chi 

11 

suggest it 

12 

A. 

13 

Q. 

14 

also known 

15 

A. 

16 

Q. 

17 

the little 

18 

was it kno' 

19 

A. 

20 

Q. 

21 

22 

A. 
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23 translated to Ray for I believe the Spanish. 

24 Q. Talking about the Maria commercial first, 

25 were there ever any discussions that you participated 

26 in or that you became aware of where anyone expressed 

27 the comment that one of the purposes of the ad was to 

28 defuse the concept of glamour and smoking if engaging 
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in the activity were to endanger your child? 

A. No. 

Q. Do you have any personal understanding as 
to why asthma and birth defects were the two hazards 
or dangers that were addressed in television 
commercials as opposed to any other effects? 

A. No. 

Q. Do you know who made the decision to 
address asthma and birth defects as opposed to any 
other hazard? 

A. No. 

Q. Do you know whether that decision was made 
by the commission or by Asher or by both? 

A. I don't know. 

Q. Between December 20 and January 20, did 
you partake in or learn about any critique of tobacco 
company ads which played any role in the creation of 
the Prop 10 message that ultimately aired in its ads? 

A. No. 

Q. Has there been any critique since 
January 20 of tobacco company advertising with an eye 
towards designing Prop 10 messages which would 
specifically address topics or themes raised in 
tobacco company advertising? 

A. No. 

Q. Do you know if that's contemplated at all? 

A. Not to my knowledge. 

Q. If you would, correct me if I'm wrong, but 
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1 my understanding is that the second phase of the 

2 campaign is to be a re-airing, if you will, of the 

3 creative that was produced for the January through May 


4 

campaign? 



5 

A. 

That is correct. 


6 

Q. 

And by that I mean no new messages are 

7 

going to 

be developed in the latter half of 2000, but 

8 

apparently — no new messages will be developed in the 

9 

latter half of 2000. 


10 

A. 

No new messages, but 

there is a new 

11 

execution 

of an existing message 

for outdoor that's 

12 

being developed. 


13 

Q. 

And you mean what by 

that? 

14 

A. 

There is — there is 

the early childhood 

15 

development and the anti-smoking 

messages that were 

16 

portrayed 

in outdoor and we are i 

executing new 

17 

creative. 

new outdoor boards based on that same 

18 

strategy 

and the same messages. 


19 

Q. 

So there will be new 

anti-smoking 

20 

creative? 



21 

A. 

Yes. 


22 

Q. 

Do you have any understanding as to what 

23 

that will 

be? 


24 

A. 

Yes. 


25 

Q. 

Could you tell me what that is without 
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26 violating any confidences. 

27 A. I don't know. 

28 Can I? 
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1 MR. VANDERET: Why don't we go out. 

2 (The witness and counsel confer.) 

3 BY MR. L'ORANGE: 

4 Q. Ms. Ward, with respect to the new 

5 anti-smoking creative that you described for me that 

6 is to be part of the billboard campaign, and 

7 recognizing your concern about divulging what it's 

8 going to look like, can you tell me whether there was 

9 any analysis of tobacco company messages in an effort 

10 to counter those messages through the new creative? 

11 A. No. 

12 Q. Just so the record is clear, you can't 

13 tell me or the answer is no? 

14 A. The answer is no. Not to my knowledge. 

15 Q. There was no analysis of what I described. 

16 A. To my knowledge, there was no analysis of 

17 what you just described. 

18 Q. Okay. 

19 A. Okay. 

20 Q. You indicated to me one of the first 

21 things you did when you were hired was you obtained 

22 substantiation for claims that were going to be set 

23 forth in the ads. 

24 A. Yes. 

25 Q. Now, the two medical claims that I have 

26 seen in the ads address asthma and birth defects. Are 

27 there any others in the print or in the radio? 

28 A. Not that I am aware of. 
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Q. The purpose of substantiation is what? 

A. Is to be sure that the ads are legal and 
well justified and accurate. 

Q. In the course of obtaining the 
substantiation information that you got, did you form 
yourself any opinion about how widely known the 
effects of birth defects and asthma in terms of their 
being associated with environmental tobacco smoke or 
smoking was with respect to the general public? 

A. No. 

Q. Did you make any inquiry along those lines 
with any of the sources you used for substantiation? 

A. No. 

Q. Your birth defects information was 
obtained from a birth defects monitoring group in 
Emeryville, California? 

A. Are you asking me or telling me? 

Q. No. I am asking you. 

A. I have to go back and look. I don't 

remember. 

Q. If I could draw your attention to the back 
of what was marked 4243, I believe, there is a — 

MR. VANDERET: Do you mean 4244? 

MR. L'ORANGE: Let me look for a minute. 

Off the record. 

(Discussion off the record.) 

BY MR. L'ORANGE: 

Q. Looking at Page 1625 — 
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A. Okay. 

Q. — and that's Exhibit 4244, on the first 
page, 1625, do you recognize the TV, radio and 
newspaper claims that are being made — those which 
were being made with the creative developed by Asher? 
In other words, these are commercials or print or 
radio that actually aired. 

A. Yes. Everything except for Baby Brother. 

I believe Baby Brother has not aired. 

Q. That's the commercial with Mark asking 
where his brother is. 

A. No. Actually, it's the entry down, it's a 
radio spot called Baby Brother, 60 seconds. 

Q. Any understanding as to why that has not 
aired yet? 

A. No. 

Q. Is it intended to air in the near future 
to your knowledge? 

A. Possibly. It's available to air, but it 
hasn't aired to my knowledge. I don't believe so. 

Q. Now, if you go through the remaining 
pages, 1626 through 1630, did you gather this 
information? 

A. I did. 

Q. And each entry has a cite, European 
Journal of Epidemiology, American Journal of 
Epidemiology or the Magazine of Epidemiology. Did you 
physically consult those sources or did someone else 
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1 do that for you? 

2 A. I did physically as well as Chris Wauton 

3 did some physically and we merged our documents. 

4 Q. Is there any medical organization or 

5 consultants that Asher would go to or has gone to to 

6 substantiate the claims you anticipate making in Prop 

7 10? 

8 A. There was a doctor consulted, a medical 

9 doctor that was consulted through our creative 

10 department and I don't know who that doctor was. But 

11 yes. 

12 Q. Do you know if he's a physician located in 

13 Emeryville by any chance? 

14 A. I wouldn't know. 

15 MR. L'ORANGE: Can you mark that next in order, 

16 please. 

17 (Deposition Exhibit 4245 was marked 

18 for identification.) 

19 BY MR. L'ORANGE: 

20 Q. Ms. Ward, if I could ask you to look at 

21 what's been marked as 4245, I recognize this is a 

22 large exhibit, but let me represent to you that this 

23 is a proposed media plan that was presented to the 

24 commission on or about December 8 of 1999. Do you 

25 recognize this document? 

26 A. Yes. It appears to be that. 

27 Q. Did you play any role at all in the 

28 preparation of this document in any way? 
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1 A. No. 
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2 Q. Had you ever sat down with anybody at 

3 Asher and determined who prepared this document? 

4 A. My understanding is that it was prepared 

5 by our media department. 

6 Q. Now, I understand Ms. Mitchell works in 

7 your media department. 

8 A. Yes. 

9 Q. Was she involved in the preparation of 

10 this document? 

11 A. I would assume she would be because she's 

12 the media director. 

13 Q. Let me distinguish for a minute. If you 

14 know, tell me. 

15 A. Okay. 

16 Q. If I am pushing you into assumption — we 

17 will be talking with Ms. Mitchell next week, but if 

18 you have personal knowledge she played a role, please 

19 tell me. If you are not sure — 

20 A. I have no personal knowledge because I was 

21 not at the agency at the time. 

22 Q. Do you have any personal knowledge as to 

23 the identity of any participants that prepared the 

24 proposed media plan? 

25 A. No. 

26 Q. Could I ask you to look for a brief moment 

27 at pages beginning with 728 on the Bates number, 

28 through basically to 756. You will note that's 
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predominantly text and may actually be overlays for a 
projector. Do you have any personal knowledge at all 
about who prepared this textual material between these 
two Bates numbers? 

A. No, I don't. 

Q. Have you ever discussed the content of any 
of this text with anybody at Asher? 

A. I have discussed the context of media 
plans. I don't know if it was this specific media 
plan. 

Q. Did you review the December 8 document at 
any time? 

A. I can't say for sure that I have. I have 
reviewed media plans, but I don't know what date they 
were dated or how many were developed. 

Q. If I could ask you for a moment to just 
look through the media plan that is encompassed in 
Exhibit 4245 to see if that refreshes your 
recollection as to whether you reviewed this 
particular media plan. 

A. Just give me a minute. 

This appears to be similar to media plans 
I have seen before. 

Q. Now, in terms of content? 

A. Um-hum. 

Q. Do you have any recollection of reviewing 
this specific media plan? 

A. This exact very one? I can't say. 

65 


1 Q. Does it have information in it that you 

2 would have reviewed in the course and scope of 

3 conducting your duties as the account supervisor 

4 beginning with your appointment to that position on 
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5 December 20? 

6 A. Yes. 

7 Q. Before we get to the plan, if I can just 

8 do a couple of follow-up questions. In the course of 

9 the production phase of the Prop 10 campaign — let's 

10 set aside whatever was done with the stakeholders and 

11 the commission members — were there any focus groups 

12 utilized to air the message in front of before it went 

13 on the air in January? 

14 A. Not to my knowledge. 

15 Q. Do you know if there was a conscious 

16 decision not to use focus groups? 

17 A. I wouldn't know. 

18 Q. Were focus groups ever discussed from the 

19 time you arrived at Asher to use prior to the airing 

20 of the campaign in January? 

21 A. No. 

22 Q. Did you play any role in the allocation of 

23 monies which drove the various medium that the 

24 messages were — that's a terrible question. Let me 

25 start all over again. 

26 What I am really asking is in terms of 

27 allocating money for TV versus radio versus 

28 newspapers, did you play any role in that decision? 

6 6 
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A. No. 

Q. Was that already predetermined when you 
got there? 

A. Yes. 

Q. Do you have any personal understanding as 
to whether television was determined to be the 
predominant medium that would be used for the Prop 10 
campaign? 

A. I believe it was. 

Q. Any understanding as to why television was 
selected? 

A. Off the top of my head I can't recall. I 
think it was more like accessibility to the target 
audience and probably a better value, but I would have 
to go back and look at the specific rationale. 

Q. Have you participated in media buys in the 
past because of your experience in marketing? 

A. I have participated in media plans and 
sort of supervisions of the buys from an account 
person's perspective, yes. 

Q. The initial Proposition 10 campaign when 
you backed out production costs and commissions and so 
forth was about $9.9 million split between 
anti-tobacco and early childhood development? 

A. I couldn't say that's the case. 

Q. If you take a look at — if I could ask 
you to take a look at Page 726, it will be right after 
the cover page, the spending that is proposed here is 
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1 about $9,985 million. Do you see that? 

2 A. Yes. 

3 Q. Does that refresh your recollection that 

4 ultimately just about $9.9 million was spent in terms 

5 of media production? 

6 A. Media. Not production, but actual media? 

7 Q. I'm sorry, actual media buy. You are 
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8 absolutely right. 

9 A. Yeah. That looks familiar. 

10 Q. In your experience how would you 

11 characterize that campaign? Is this small in terms of 

12 other media plans that you have participated in? Is 

13 this an average media buy or would you characterize it 

14 as large? 

15 A. That's such a relative question because — 

16 the size of the budget based on the cost per points, 

17 based on how many markets you have to cover, I would 

18 characterize as average. 

19 Q. Would it — based on your experience in 

20 the program, would it be a fair statement to say one 

21 of the goals of the program was to maximize the 

22 message, in other words, reach as many people as 

23 possible? Within the target audience. 

24 A. I would assume so. 

25 Q. And certainly you would want the messages 

26 to be as effective as they could possibly be within 

27 the budgetary constraints that you had to deal with. 

28 Fair? 
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A. Fair. 

Q. One of the ways you maximize the message 
is through the bonus weight process? 

A. That would be maximizing coverage or 
maximizing exposure of the message. 

Q. With the hope that it will reach more 
people or you will have more repetitions to the same 
audience. True? 

A. Right. 

Q. When you place the ads on television, and 
I am a neophyte in this area, but you basically want 
to try and place your ads in conjunction with 
television shows that your target audience is most 
likely to watch? 

A. Yes. 

Q. Did you play any role at all in the 
analysis of what television shows would be selected or 
what markets the message would be presented? 

A. No. 

Q. All of this was done before you got there. 

A. Correct. 

Q. Did you provide any input at all as to 
whether the amount of money that had been allocated 
for television should be altered up or down? 

A. No. 

Q. In other words, you accepted the 
allocation and went straight into the production 
phase. 
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1 A. Yes. 

2 Q. Just so the record is clear, is it a fair 

3 statement for me to say that at least with respect to 

4 the creative that was aired between January and May of 

5 this year, your involvement was production as opposed 

6 to organization of the presentation? 

7 A. That's fair. 

8 Q. Now, from January, the outset of the 

9 airing of the creative through the present, have you 
10 had any job duties involved with — strike that. 
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11 What have your duties been with respect 

12 to Proposition 10 since the airing of the campaign 

13 in January of this year? 

14 A. I am responsible for kind of stewardship 

15 of the account, making sure all the billing is done 

16 appropriately. That the spots that were intended to 

17 air are aired and that — I handle any new projects or 

18 requests from the client. 

19 I mentioned that we developed new early 

20 childhood development television spots. I manage that 

21 project. And assisted in developing the creative 

22 brief for the second outdoor campaign that I 

23 referenced prior, and just all sorts of day-to-day 

24 advertising-related issues. 

25 Q. If we were to set aside your involvement 

26 in creative briefs for the outdoor anti-smoking 

27 campaign, just push that off to one side, with respect 

28 to the anti-smoking component of Asher's 
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responsibilities, have there been any other projects 
that you have worked on between January 20 and the 
present? 

A. Not to my recollection. 

Q. Have there been any meetings or 
discussions that you participated in with respect to 
what Prop 10 intends to do for the latter half of the 
year 2000? 

A. Yes. 

Q. Is it a fair characterization to say that 
the sum and substance of those discussions have been 
allocation of $7 million, and with the exception of 
this new creative that's going to go outdoor, there 
will be a purchase of air time to re-air what was done 
between January and May? 

A. That's fair. 

Q. Have you participated at all in Asher's 
proposed response to any RFP that's going to be let by 
the Prop 10 people? 

A. Ask that again, please. Have I — 

Q. Have you — 

Could you read that back for the 
witness, please. 

(The record was read as follows: 

"Have you participated at all in 
Asher's proposed response to any RFP 
that's going to be let by the Prop 10 
people?") 
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1 THE WITNESS: We can't really propose a 

2 response until we know what we are asked for, so — 

3 BY MR. L'ORANGE: 

4 Q. Have you or your Proposition 10 team had 

5 any discussions about proposed creative that you would 

6 make as recommendations in response to the RFP that's 

7 going to be let by Prop 10? 

8 A. No. 

9 Q. Do you have any personal knowledge as to 

10 whether anybody at Asher has ever undertaken any 

11 analysis of tobacco company advertising with an 

12 idea — with the idea of creating themes that would 

13 counter themes articulated by the tobacco companies? 
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14 A. I have no knowledge of any such analysis. 

15 Q. In the discussions with respect to the 

16 commercials that dealt with Mark and Emily, and we 

17 have established earlier that birth defects and asthma 

18 were two hazards that were being communicated, were 

19 there any discussions to your knowledge about the 

20 communication of any other hazards? 

21 A. Not to my knowledge. 

22 Q. Any knowledge as to why these two were 

23 selected as opposed to any of the other hazards 

24 purportedly or allegedly associated with exposure to 

25 ETS? 

26 A. No. I think you asked this already and I 

27 was not involved in any of those discussions. 

28 Q. When you design a media campaign like Prop 
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1 10, is one of the advertising theories that the 

2 messages are designed to work in unison? And by that 

3 I mean, you can only have so much television 

4 advertising and there will be points in time in your 

5 campaign when you are not advertising on TV. Do you 

6 then try and have your radio advertising fill in for 

7 when your TV advertising is down or your print 

8 advertising will fill in, for instance, where radio 

9 can't reach? Is there that kind of coordination when 

10 you are creating a media campaign? 

11 A. That would actually be a question for the 

12 media group and Leah Mitchell. I — sometimes it's 

13 done that way. Other times not, depending on 

14 seasonality of products or issues or whatever. So I 

15 can't address that. 

16 Q. Do you have any personal knowledge as to 

17 whether that was done in the Proposition 10 campaign 

18 from January through May? 

19 A. I don't have any knowledge. 

20 Q. The campaign was divided into two phases, 

21 a launch and a sustaining portion of the campaign. 

22 A. According to this media plan, yeah. 

23 Q. Were you involved in any way in the 

24 decision as to what would constitute the launch phase 

25 as opposed to what would constitute the sustaining 

26 phase? 

27 A. No. 

28 Q. Did you discuss that topic with anyone 
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1 during the time that you were handling the production 

2 process that led to the airing in January? 

3 A. There were discussions about that in a 

4 general sense, but not very specific. 

5 Q. Can you give me your best recollection of 

6 what those discussions concerned. 

7 A. My best recollection is that it was 

8 discussed that the launch phase, the media weight 

9 would be heavier during the launch phase because it 

10 was a new message that had to be exposed to the 

11 audience and that the sustaining phase would maintain 

12 the message in the marketplace, but at a lower rate 

13 level than the launch. 

14 Q. When you talk about media weight, you are 

15 talking about the number of points? A little bit of 

16 knowledge is a dangerous thing. You would be talking 
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17 about the number of points that are allocated to 

18 particular shows based on the market where that show 

19 airs and its popularity? Better question is, would 

20 you explain to me how that process works. 

21 A. The weight — and again, Leah could 

22 address this better than I can, but the weight might 

23 be like 300 target rating points per week, which would 

24 be a goal weight, and then the media people would go 

25 in and try to buy that weight based upon appropriate 

26 television programming that's geared to our target 

27 audience, and each particular program has a different 

28 weight value based on viewership at certain times and 
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1 such. 

2 Q. And the idea is within your budget to get 

3 those programs which would be the best ones to use to 

4 get your message across to your target audience. 

5 A. Ideally. 

6 Q. Was the target audience already selected 

7 at the point in time you came on board with Asher? 

8 A. Yes. 

9 Q. Did you play any role at all in the 

10 selection of that audience? 

11 A. No. 

12 Q. Did you discuss at any time the selection 

13 of that audience, it's propriety or impropriety? 

14 A. No. 

15 Q. Do you have any personal understanding as 

16 to the factors that went into the selection of the 

17 target audience? 

18 A. Not really. 

19 Q. You mentioned earlier in the deposition 

20 that you thought Mr. Wauton may have played some role 

21 in the selection of the target audience. Did I 

22 understand that correctly? 

23 A. Yes. That was an assumption, that I would 

24 assume he may have. 

25 Q. Did you have any discussions with him at 

26 any time about any role that he played in the 

27 selection of the target audience? 

28 A. No. 
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1 Q. Do you have any understanding personally 

2 who at Asher was involved, if anyone, in selection of 

3 the target audience? 

4 A. No. 

5 Q. Do you have any understanding as to who on 

6 the commission was involved in the selection of the 

7 target audience? 

8 A. No. 

9 Q. With respect to the markets that your 

10 programming was ultimately directed to, did you play 

11 any role at all in the selection of those markets? 

12 A. No. 

13 Q. Did you participate in any discussions 

14 with respect to the selection of the markets? 

15 A. No. 

16 Q. Do you know who at Asher was involved in 

17 the selection of the markets? 

18 A. No. I could assume, but I don't know for 

19 a fact. 
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Q. Subject to Mr. Vanderet's objection, would 
your assumption be Ms. Steele, Mr. Dundore? 

A. My assumption would be Ms. Steele and Leah 
Mitchell. 


Q. Because she's in media? 

A. Correct. 

Q. Do you have any understanding of how they 
divided the media tiers up into one, two or three? 

A. No. 
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1 Q. Besides your involvement in production, 

2 when the actual program was implemented between 

3 January and May, did you play any role at all in the 

4 Prop 10 program from the standpoint of monitoring what 

5 was being presented, responding to inquiries by the 

6 client, or were there any? 

7 A. What are you defining as the program? 

8 Q. The messages as I understand it commenced 

9 airing on January 20 — 

10 A. 25th. 

11 Q. — 25th and continued until roughly the 

12 middle of May. In your capacity as the account 

13 supervisor, did you have inquiries from the client 

14 about the success or nonsuccess of the program, the 

15 reception by the audience, feedback that you may have 

16 gotten from media sources, any discussions of that 

17 nature at all? 

18 A. Yes. There was some discussions. 

19 Q. Had you gotten any form of feedback about 

20 the commercials from any source at all? 

21 A. Yes. 

22 Q. What was the nature of the feedback? 

23 A. The nature of the feedback in general was 

24 that people liked them and that they were received 

25 favorably. 

26 Q. Who was the source of that information? 

27 A. I can't specifically remember, but I 

28 remember some comments coming back through either 
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1 Nicole or Kristina referencing that one or some of the 

2 commissioners or, you know, Rob Reiner's wife, or you 

3 know, people that they know, know personally, had seen 

4 the ads and liked them. 

5 Q. Were there any publication that are 

6 recognized in your area of advertising that offered 

7 any commentary on the program? 


8 



A. 

I don't know. 


9 



Q. 

None that were brought to 

your attention. 

10 



A. 

No. 


11 



Q. 

Have the commercials been 

proposed for any 

12 

type 

of - 

- Clio, is that the award in 

your — 

13 



A. 

Used to be. 


14 



Q. 

They do not award — 


15 



A. 

I don't think they do the 

Clio's anymore. 

16 



Q. 

I used to love that program. 

17 



A. 

Yeah. 


18 



MR 

. VANDERET: Me, too. 


19 

BY 

MR 

. L' 

ORANGE : 


20 



Q. 

Has the program been proposed for any form 

21 

of 

award? 



22 



A. 

Not that I am aware of. 
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23 Q. Do you have any understanding as to how 

24 the decision was made as to what ethnic newspapers 

25 would be utilized to carry the Proposition 10 

26 messages? 

27 A. No. 

28 Q. Were they selected at the point in time 
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you were brought on as the account supervisor? 

A. Yes. 

Q. Any understanding how that selection 
process took place? 

A. No. I can just tell you that that was 
handled by Runyon, the other agency. 

Q. Runyon Saltzman? 

A. Right. 

Q. Do you know who at Runyon? 

A. No. 

Q. Any understanding as to source — what 
sources of information were utilized to create this 
creative previous that was submitted to the state 
commissioners? 

A. I couldn't say. 

Q. Do you have any understanding that there 
were any major changes implemented in the creative 
brief that was submitted on December 8 which were 
reflected in what was finally aired for the markets? 

A. Are you talking about the media plan? 

Q. Yes. 

A. Not the creative brief. 

Q. I'm sorry, yes, ma'am. Recognizing that 
Asian Pacific Islander portion of the campaign did not 
commence when it was originally planned. 

A. Right. 

Q. And the alteration about the creation of 


1 A. Right. I don't recall any other 

2 significant changes. 

3 Q. Did Asher to your knowledge use any 

4 subcontractors in the Proposition 10 program? 

5 A. On a — we used resources, not official 

6 subcontractors. 

7 Q. And what do you mean by that? 

8 A. Well, vendors, if you will, they didn't 

9 have subcontractor relationships with the clients. 

10 Q. Did they function as independent 

11 contractors? 

12 A. I don't know what that define — how you 

13 define that. 

14 Q. Can you give me an example? What kind of 

15 vendor would you use? 

16 A. We used production companies that were 

17 contracted through the agency to produce the 

18 commercials. We used an Asian — yeah, an Asian 

19 Pacific Islander advertising agency who contracted 

20 with Asher and we used a Hispanic advertising agency 

21 who contracted through Asher, but were not 

22 subcontractors to the client. 

23 Q. Imada Wong and Ad Americas. 

24 A. Correct. 

25 Q. Do you have any personal knowledge that 
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26 any polls or surveys were analyzed by Asher's creative 

27 team in trying to determine what their creative 

28 recommendations to the Prop 10 commissioners would be? 
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1 A. I don't have any knowledge of that. 

2 Q. Were there ever any discussions that you 

3 are either aware of or you participated in where 

4 anyone stated that one of the purposes of the Prop 10 

5 campaign was to demonstrate that smoking in front of 

6 others was not an accepted societal norm? 

7 A. No. 

8 Q. To your knowledge were there any 

9 discussions about trying to highlight that smoking in 

10 front of others was essentially an abnormal activity 

11 engaged in by just a fringe part of society? 

12 A. No. 

13 Q. Any discussions that you are aware of or 

14 participated in which dealt with the idea of 

15 suggesting to society that its members need not 

16 tolerate people smoking in front of them? 

17 A. No. 

18 Q. Any discussions that you participated in 

19 or are aware of that children often cannot tell an 

20 adult not to smoke in front of them? 

21 A. Yes. 

22 Q. With whom did you have those discussions? 

23 A. Probably Chris Steele and Bruce Dundore. 

24 Possibly John Kreuger. 

25 Q. Can you tell me in what context these 

26 discussions took place? 

27 A. Well, specifically relating to the outdoor 

28 board that said please don't smoke in my world, it was 
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1 discussed that the message could be powerful because 

2 an infant that size could never articulate those words 

3 and is incapable of asking not to be smoked around. 

4 Q. I am not in the advertising business. Was 

5 that a subliminal theme that was being transmitted or 


6 

associated 

with that particular outdoor advertisement? 

7 


A. 

It was not subliminal at all. 

8 


Q. 

It was straightforward? 

9 


A. 

Yeah. It was very direct. 

10 


Q. 

Did you play any role at all in the 

11 

creation of 

the outdoor strategy in any way? 

12 


A. 

The new one or the — 

13 


Q. 

The original one that was part and parcel 

14 

of the 

June 

through May program. 

15 


A. 

January through May program? 

16 


Q. 

Right. 

17 


A. 

Yeah. No. That was all that one creative 

18 

brief. 



19 


Q. 

So that was already done when you were 

20 

hired 

in December. 

21 


A. 

Correct. 

22 


Q. 

If I could ask you, please — 

23 


MR. 

L'ORANGE: Would you mark that next in 

24 

order. 



25 



(Deposition Exhibit 4246 was marked 

26 


for 

identification.) 

27 

BY MR. 

L'ORANGE: 

28 


Q. 

If I could ask you to take a moment and 
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look through what has been marked as 4246 and 
specifically if you would start at Page 89 and take a 
look at the ads and the description of the ads through 
Page 97. 

A. Okay. 

Q. Let's start initially at Page 87. You 
will note in — there is a series of three statements 
highlighted by black dots, says, "Prop 10 is designed 
to." And the last one addresses provides assistance 
to pregnant women and parents of young children who 
want to quit smoking. 

Now, has Asher been asked to provide any 
services outside of what you have already described 
for me in the deposition with respect to this 
particular topic? 

A. No. 

Q. You have not been asked to prepare any 
textual material, any booklets, any pamphlets, 
anything like that to deal with the topic that's 
outlined on Page 87? 

A. At one time we were going to be designing 
brochures as part of the welcome baby kit. We were 
not responsible for the text of the brochure, but one 
of the brochures would possibly have talked about 
nonsmoking. But we weren't involved in doing that. 

Q. Let me draw your attention on Page 88, the 
last sentence or topic addressed pertaining to the 
additional tobacco taxes contributed to a 30 percent 
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reduction in tobacco sales. Has there been any 
discussion with anyone that you have participated in 
or you know about which has attempted to assess the 
impact of the advertising campaign designed by Asher 
for Prop 10 and its impact on tobacco sales? 

A. No. 

Q. Now, if you could start at Page 89, 
please, and look through essentially Page 97, my first 
question is in terms of print ads, do we have all of 
the print ads that were developed by Asher for the 
Prop 10 program? You have already mentioned Please 
Don't Smoke in my World. 

A. Yeah. 

Q. These are all the print ads for Prop 10. 

Right? 

A. That I am aware of, yes. 

Q. Now, starting — those would be 
encompassed between Pages 89 and 95 on the Bates 
numbers. If I could ask you to look at 96 and 97, 
this is entitled "Educational Campaign Summary." Is 
this a summary of the ads that were prepared for 
radio, television, print and outdoor? In other words, 
is this a summary of all the ads that were prepared by 
Asher? 


A. This appears to be a summary, but it was 
not produced by Asher, this document. 

Q. Do you agree with the content? Is it an 
accurate summary? 
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A. I haven't read it. This is the first time 
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2 I have seen it, so I should read it. 

3 Q. Take a moment to look it over, if you 

4 would, please. 

5 A. Okay. 

6 Okay. I am finished reading. 

7 Q. Is it an accurate summary of the ads that 

8 were produced by Asher for the Proposition 10 

9 campaign? 

10 A. I would say it's a fair summary, although 

11 I think that on the last item, the outdoor. Please 

12 Don't Smoke in My World, the second sentence, smoking 

13 while pregnant may cause serious health damage to 

14 infants, is not really representative of an outdoor 

15 board itself. 

16 Q. I take it from your earlier comment that 

17 the position would be that a child can't articulate 

18 don't smoke and the purpose of the board was to alert 

19 parents they should not smoke in the presence of an 

20 infant. 

21 A. Yes. 

22 Q. Setting aside your earlier comment about 

23 the sentence, my question is, in this educational 

24 campaign summary commencing at Page 96 and 

25 encompassing Page 97, is that an accurate listing, not 

26 necessarily summary, but an accurate listing of all 

27 the ads that were produced by Asher for the Prop 10 

28 campaign? 
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A. First I have to clarify that only some of 
these were produced by Asher. Others were produced by 
Runyon. 

Q. Can you tell me what Asher produced? 

A. Uh-huh. Asher produced Ray, otherwise 
known as Mark. Asher produced Maria, otherwise known 
as Emily. Asher produced Cradle Me. Asher produced 
Questions. And Ad Americas produced Face to Face. 
Asher produced Childproof and Asher also produced Baby 
Brother which is not listed here because I mentioned 
previously that that hadn't run. 

Q. Okay. 

A. Asher produced Please Don't, the African 
American and Spanish print ads. Runyon produced You 
Are Your Child's First Teacher print ad. Runyon 
produced the outdoor You Are Your Child's First 
Teacher. And Runyon produced the First Years of 
Learning Last a Lifetime outdoor. And Asher produced 
Please Don't Smoke in My World outdoor. 

Q. During the time you have been the account 
supervisor at Asher for Prop 10, have there ever been 
any discussions in which you have participated or 
become aware of where people within Asher have talked 
about how well known or how well recognized the 
hazards of smoking are in the State of California? 

A. I would say there have been general 
discussions among people, but not necessarily related 
to the business, just about how now we can't smoke in 
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Q. Did you participate in these discussions 

at all? 

A. Sure. 

Q. Based on your participation in those 
discussions or any other source of information 
available to you, have you formed any opinion as to 
how common the knowledge is within the State of 
California with respect to the hazards of actually 
smoking or smoking in front of others? 

A. What was the beginning part of the 
question? Do I — try it again. It's a long 
question. 

MR. L'ORANGE: Could you read it back to the 
witness, please. 

(The record was read as follows: 

"Based on your participation in 
those discussions or any other source of 
information available to you, have you 
formed any opinion as to how common the 
knowledge is within the State of 
California with respect to the hazards of 
actually smoking or smoking in front of 
others?") 

THE WITNESS: So you are asking me if I have 
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any personal assessment of how many people are aware 
that it's allegedly hazardous to smoke in front of 
other people. 

BY MR. L'ORANGE: 

Q. Indirectly. 

A. Okay. 

Q. Do you find it to be common knowledge 
among at least the population with whom you associate? 

A. I would say I find it to be not uncommon 

knowledge. I think that my personal assessment is 
that people who don't smoke and people even who do, 
don't like to be around secondhand smoke because of 
the smell of it and that it clings to their skin and 
clothing and such. And also the fact that it's 
alleged to be hazardous. But that doesn't seem to 
be — I mean, it's not a big topic of conversation. 

Q. Thank you. 

A. That's it? 

Q. That's it. 

(At the hour of 12:40 P.M., the 

deposition was adjourned.) 
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1 DECLARATION 

2 

3 

4 I hereby declare I am the deponent in the 

5 within matter; that I have read the foregoing 

6 deposition and know the contents thereof, and I 

7 declare that the same is true of my knowledge except 


http://legacy.library.ucsf:Siduf'tid/kg(i05aOO/pdfndustrydocuments.ucsf.edu/docs/jzgd0001 



8 as to the matters which are therein stated upon my 

9 information or belief, and as to those matters, I 

10 believe it to be true. 

11 I declare under the penalties of perjury of the 

12 State of California that the foregoing is true and 

13 correct. 

14 Executed this _ day of _, 2000, 

15 at _, California. 

16 

17 

18 

19 _ 

20 WITNESS 

21 
22 

23 

24 

25 

26 
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1 I, JARDENE L. PLATT, RPR, CSR No. 3724 in and 

2 for the State of California, do hereby certify: 

3 That prior to being examined, the witness named 

4 in the foregoing deposition was by me duly sworn to 

5 testify as to the truth, the whole truth, and nothing 

6 but the truth; 

7 That said deposition was taken before me at the 

8 time and place therein set forth and was taken down by 

9 me stenographically and thereafter transcribed via 

10 computer-aided transcription under my direction; 

11 I further certify that I am neither counsel 

12 for, nor related to, any party to said action, nor 

13 interested in the outcome thereof. 

14 IN WITNESS WHEREOF, I have hereunto subscribed 

15 my name this 28th day of July, 2000. 

16 

17 

18 

19 _ 

20 JARDENE L. PLATT, RPR, CSR No. 3724 
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24 

25 

26 
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